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Permissions of use
The disability-confident employers’ toolkit is a portfolio of practical guides, checklists, case studies and resources designed and produced by the Inclusive Futures consortium.
We’ve developed this guide for leaders, HR executives and property managers to become confident to take the next step towards fostering inclusive workspaces and practices. 
As an open source toolkit, you can tailor it to fit your industry, workplace and country. Please follow guidance below. 
If you have any feedback, please get in touch. To share your thoughts on using or adapting
the toolkit, or to explore collaboration opportunities, please contact Simon Brown (sbrown@sightsavers.org). Together we can build more inclusive societies for all.

Fair use and copyright
This pack contains copyrighted material. The material is being made available for the benefits of using this toolkit and is distributed for non-profit research and development purposes only. No photograph contained in this pack may be copied, reproduced, republished, downloaded in isolation, posted, broadcast or transmitted in any way. Illustrations and diagrams can be reproduced and adapted for non-profit research, development and non-commercial purposes only.
The creative concept and product design of this pack belong to Inclusive Futures. Any use of or reference to the pack should be attributed to Inclusive Futures by way of the below citation.
Citation
Brown, S., and Scott-Parker, S. (2020). The disability-confident employers’ toolkit. Haywards Heath: Inclusive Futures
Disclaimer

Nothing contained in this pack shall be considered as rendering of legal advice. It is recommended that the user of this pack ensures that they have informed themselves with any and all updates of standards, law or regulation as may be applicable in their country.
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Introduction
[bookmark: _Hlk54861658]This guidance is part of the disability-confident employers’ toolkit: a unique portfolio of practical guides, checklists, case studies and resources that make it easier for any business to be disability confident. 

These resources are grounded in the reality of business and best corporate practice, and in the principles that underpin the Convention on the Rights of Persons with Disabilities - a UN convention which promotes the full inclusion and fundamental human rights of persons with disabilities through legislative reform and societal and attitudinal change, in 181 countries. 

With this portfolio of business-relevant resources, we aim: 

· To make it easier to employ people with disabilities fairly, on the basis of individual capability, talent and potential. 
· To help engineer more effective, efficient and equitable labour markets, which – because employers are positioned as valued service users and potential allies – enable significantly more people with disabilities to gain meaningful employment at all levels. 
· To enable business improvement which benefits both the business and people with disabilities. 
· To create opportunities for businesses to become leaders in the transition to accessible and inclusive workplaces. 
· To facilitate innovative solutions and focused collaboration between business leaders and leaders with disabilities. 

The disability confident employers’ toolkit is produced by Inclusion Works, a consortium of leading international organisations of people with disabilities (OPDs) and non-governmental organisations (NGOs), led by Sightsavers who are working in partnership with business leaders in Bangladesh, Kenya, Nigeria and Uganda. Inclusion Works forms part of the Inclusive Futures initiative. 

We are grateful to our funder UK aid for supporting this pioneering work. We would also like to thank the International Labour Organisation’s Global Business Disability Network and the national business disability networks in Bangladesh and Kenya for their invaluable contribution. In addition, we extend our thanks to Jose Viera, Ruth Warick, and Kimber Bialik, members of the International Disability Alliance Inclusive Livelihoods Task Team, for their overview of the documents with a disability lens, and to staff members of Sightsavers for their very practical assistance.

For further information about this open-source employers’ toolkit, contact your national business disability networks or email Sightsavers at inclusionworks@sightsavers.org
 



Kenya’s disability discrimination legal framework is provided by:
The Kenyan Constitution 2010.
The Persons with Disabilities Act 2003.
The Employment Act 2007.
The Persons with Disabilities (Amendment) Bill 2019.
The Ministry of Labour and Social Protection (MOLSP) is the custodian of all policy relating to employment and under which the disability docket sits in the government.
The National Council for Persons with Disabilities (the “Council”) has an overarching remit to formulate government measures designed to achieve equal opportunities for people with disabilities (Persons with Disabilities Act 2003).
How does the law define ‘disability’?
“Disability means a physical, sensory, developmental or other impairment, including any visual, hearing, learning or physical incapability which impacts adversely on social, economic or environmental participation.”
How does the legislation define ‘disability discrimination’?
“To accord different treatment to different persons solely or mainly as a result of their disabilities and includes using words, gestures or caricatures that demean, scandalise or embarrass a person with a disability.”
Employers are to ensure that employees with disabilities “enjoy the same terms and conditions of employment and the same compensation, privileges, benefits, fringe benefits, incentives or allowances, as qualified able-bodied employees.”
(Persons with Disabilities Act 2003)
What is prohibited?
“No person shall deny a person with a disability access to opportunities for suitable employment”. This can reasonably be construed to mean that employers may not operate blanket exclusion policies such as: “people with disabilities may not work in customer-facing roles” or “people with a particular impairment cannot work here”.
No employer shall discriminate against a person with a disability in relation to:
The advertisement of employment.
The recruitment for employment.
The creation, classification or abolition of posts.
The determination or allocation of wages, salaries, pensions, accommodation, leave or other such benefits.
The choice of persons for posts, training, advancement, apprenticeships, transfer, promotion or retrenchment.
The provision of facilities related to or connected with employment.
Any other matter related to employment.
The Employment Act 2007 (46) specifies that ‘disability’ does “not constitute fair reason for dismissal or the imposition of a disciplinary penalty”.
The duty to make reasonable accommodations
Employers are obliged to make reasonable accommodations for employees with disabilities. The Employment Act 2007 specifies that the word ‘employee’ includes an applicant.
How does the legislation define ‘accommodations'?
’Reasonable accommodation’ means necessary and appropriate modification and adjustment that allows people with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms, and may include a change or adjustment to a job or work environment that permits a qualified applicant or employee with a disability to:
Participate in the job application process.
Perform the essential functions of a job.
Enjoy benefits and privileges of employment equal to those enjoyed by an employee without a disability.
How does the legislation define ‘reasonable’?
The legislation does not define the word ‘reasonable’.
Are employers required to ensure access to the built environment?
An employer has a duty to ensure that the built environment is accessible under the Constitution of Kenya and the Persons with Disabilities Act 2003.
Are customers with disabilities protected from discrimination?
The Council can require a provider of goods and services to the general public “to undertake at his own expense such action as may be specified to secure reasonable access by persons with disabilities” (Persons with Disabilities Act 2003, section 24).
The obligation to enable access to goods and services can reasonably be construed from the 2019 amendment, making organisations liable to pay compensation, to the 2003 Act that states: “where modification to a public building is not possible, assistive services shall be made available to persons with disabilities or reservation of goods and service for use by persons with disabilities”.


What legal remedies are open to people with disabilities? 
An individual may take an employer to the Industrial Court through the appropriate trade union for:
Denial of reasonable accommodation in the workplace.
Use of derogatory language in reference to a person with a disability.
An individual may take an employer to the Industrial Court for unfair dismissal on the grounds of disability under the Employment Act of 2007.
To date, few cases have gone to court, given the high costs of taking such cases and the lack of government legal support for persons taking such actions.
What are the penalties in the event a business is found to have discriminated against employees with disabilities?
Employers are liable to a fine not exceeding 20,000 shillings or to imprisonment for a term not exceeding one year, or to both such a fine and imprisonment.
The employer can also be ordered to pay the person injured by the offence such sums of money in compensation as the court may deem appropriate (Persons with Disabilities Act 2003, article 26).
The penalty for unjustified dismissal or termination of a contract of an employee can be the “equivalent of a number of months’ wages or salary not exceeding twelve months based on the gross monthly wage or salary of the employee at the time of dismissal” (Employment Act 2007).
Section 13 of the Persons with Disabilities Act 2003 has been amended to state that at least five per cent of all casual emergency and contractual positions in employment in the public and private sectors are reserved for people with disabilities. The legislation does not prescribe penalties for non-compliance.
What public policy incentives are available to employers?
A private employer shall be entitled to apply for additional deductions from his next taxable income equivalent to fifty percent of the direct costs of:
Improvements or modifications of the employer’s physical facilities or special services to provide reasonable accommodation for employees with disabilities; or
Provision of mobility aids, assistive devices, adaptive technology or other devices or equipment designed to meet the special needs of employees with disabilities.
Remember, best practice that goes above and beyond legal compliance minimises legal and brand reputation risk while transforming legal obligation to business benefit.

Kenya has ratified the UN’s Convention on the Rights of Persons with Disabilities
What are the implications for the Kenyan business community?
While Kenya’s current regulatory framework as it applies to employment may be less than comprehensive, and noting the lack of effective enforcement mechanisms, there is widespread awareness across civil society and government that Kenya has ratified the UN Convention of the Rights of Persons with Disabilities (CRPD).
The state of Kenya is therefore legally bound to respect the standards of the Convention and is obliged to implement comprehensive human rights-based legislation. This includes prohibiting discrimination in employment to the broad extent spelled out by CRPD Article 27[footnoteRef:1]. [1:  https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-27-work-and-employment.html] 

Businesses need to understand that the CRPD has created an environment in which job seekers, employees and customers with disabilities, their families and allies worldwide, and governments, increasingly expect people with disabilities to be treated as though robust national legislation, covering the full spectrum of rights enshrined in the CRPD, were already meaningfully enforced.
The corporate benefits of the best practice that goes beyond legal compliance with any disability-related regulatory framework are therefore increasingly significant. This best practice would see prudent Kenyan employers behave as though local regulations were as robust now as they are expected to become in time.
And, as a priority, they will wish to communicate that they understand and value the principles that underpin the CRPD and wish to treat people with disabilities fairly and with all due respect, because it is the right thing to do.
Disability-confident corporations:
Understand the impact of disability on their business and on the communities and markets in which they operate.
Remove barriers for groups of people with similar disabilities and access requirements.
Make the reasonable adjustments which enable individuals to contribute on the basis of capability and potential.
Do not make assumptions about human potential on the basis of a label.
Business Disability International

Anticipating the business and societal impact of the Convention on the Rights of Persons with Disabilities
181 countries have ratified the CRPD as of June 2020. ‘Article 27: Work and Employment’ requires that these state parties recognise the right of people with disabilities to work on an equal basis with others, and to adopt legislation and other measures to abolish discrimination.
Kenyan businesses would be wise to anticipate regulatory reforms designed to meaningfully implement the following sub-articles in particular, given that comprehensive and effective legislation in these four areas would have a direct impact on any Kenyan employer’s risk profile. The CRPD requires state parties to:
Prohibit discrimination on the basis of disability with regard to all matters concerning all forms of employment, including conditions of recruitment, hiring and employment, continuance of employment, career advancement and safe and healthy working conditions.
Protect the rights of people with disabilities, on an equal basis with others, to just and favourable conditions of work, including equal opportunities and equal remuneration for work of equal value, safe and healthy working conditions, including protection from harassment, and the redress of grievances.
Ensure that people with disabilities are able to exercise their labour and trade union rights on an equal basis with others.
Ensure that reasonable accommodation is provided to people with disabilities in the workplace.
For the full list of the specific rights in the Convention, see the Appendix on page ten. To access the Inclusive Futures ‘Disability-confident employers’ toolkit’ for guidance on how to deliver best practice, contact your national Business Disability Network or email inclusionfutures@sightsavers.org.
The information provided in this briefing does not constitute legal advice. The content only reflects our understanding of this country’s regulatory framework as per the topic, at the time of writing, and may not reflect current legal developments. This briefing is for general informational and educational purposes only and is not a substitute for professional advice.

“While the current legislation is associated more with reputation and ethical risk rather than financial- it does reinforce an environment in which key stakeholders increasingly expect employers to treat persons with disabilities fairly and respectfully as valued colleagues, potential colleagues and fellow citizens. It also registers the State’s determination, via the National Commission for Persons with Disabilities, to in time fully meet its obligations under the CRPD.”
Susan Scott-Parker, Business Disability International

There are more than 1.3 billion people with disabilities worldwide: between 15-18 per cent of the population of any country will have a disability. One in three people aged 50-64 will have a disability, as will one in five women worldwide.

[bookmark: _Appendix]Appendix
What are the specific rights in the Convention?
The Convention reaffirms that people with disabilities enjoy the same human rights as everyone. The specific rights recognised in the Convention are:
Equality before the law without discrimination.
Right to life, liberty and security of the person.
Equal recognition before the law and legal capacity.
Freedom from torture.
Freedom from exploitation, violence and abuse.
Right to respect physical and mental integrity.
Freedom of movement and nationality.
Right to live in the community.
Freedom of expression and opinion.
Respect for privacy.
Respect for home and the family.
Right to education.
Right to health.
Right to work.
Right to an adequate standard of living.
Right to participate in political and public life.
Right to participate in cultural life.
You can find the UNCPRD in its entirety here[footnoteRef:2]. [2:  https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities.html] 
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Fundamentals of Disability Confidence
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Leadership

Enabling citizenship, respect, and economic inclusion


Encouraging key suppliers to become Disability Confident
Communicating the rationale for Becoming Disability Confident

Becoming an exemplary employer


Building universal design and accessibility into new product development 
Liberating the potential of technology

Creating a truly accessible built environment worldwide 

Moving beyond the expectations of customers with disabilities

Learning directly from people with disabilities
ADD International | BBC Media Action | Benetech | BRAC
Development Initiatives | Humanity & Inclusion | Inclusion International
The Institute of Development Studies | International Disability Alliance
Leonard Cheshire | Light for the World | Sense International | Sightsavers
Social Development Direct | Standard Chartered | Sustainable Hospitality Alliance
www.inclusivefutures.org
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